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FEC RECOMMENDS CHANGES 
IN ELECTION LAWS 

On March 16, 1989, the Commission trans- 
mitted to Congress and the President 30 recom- 
mendations for changes in federal election laws. 

If enacted, the recommendations would enhance 

the agency's ability to administer the Federal 

Election Campaign Act and the Presidential pub- 

lie funding statutes. The Commission is required 

by law to submit recommendations each year "for 
any legislative or other action the Commission 

considers appropriate...." 2 U.S.C. §438(a)(9). 

Included in the package were five new pro- 
posals, urging Congress to: 

o Modify the scheme of financing Presidential 
elections through the $1 income tax checkoff 
(26 U.S.C. §6096); at the current checkoff rate, 
by 1996 the Presidential Election Campaign 
Fund will lack sufficient funds to finance all 
ohases of the Presidential elections} 

o Reevaluate the Commission's role in regulating 
political committees that engage in both fed- 
eral and nonfederal election activities; 

o Amend the law to reflect the Supreme Court's 
decision in FEC vy. Massachusetts Citizens for 
Life, Inc.; the Court determined that 2 U.S.C. 
§441b was unconstitutional as applied to inde- 
pendent expenditures made by certain nonprofit 
corporations; 

o Revise the disclaimer sotiee provisions in 2 
U.S.C. §441d to require registered committees 
to display an appropriate disclaimer notice in 
any communication issued to the general public. 
regardless of its purpose or how it is distri- 
buted; and 


















COGEL CONFERENCE 

FEC staff will be conducting work- 
shops on campaign finance along with their 
Canadian, state and municipal counterparts 
at the llth annual conference of the Coun- 
ceil on Governmental Ethies Laws (COGEL). 
Tne conference will be- held December 6 to 
8, 1989, at the Doubletree Hotel in New 
Orleans. 

For information about COGEL or the 
conference, call Joyce Bullock, Council of 
State Governments-COGEL, 606/231-1920. 
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o Amend 2 U.S.C. §438(b) to permit the Commis- 
sion to conduct random audits of political com- 
mittees. 

Two of the recommendations submitted in 

1988 were revised this year. In these, the Com- 

mission recommended that Congress: 

o Amend 2 U.S.C. §$432(g}) to make the FEC the 

sole point of entry for all disclosure documents 

filed by federal candidates and committees; 

House and Senate candidate committees cur- 

rently file, respectively, with the Clerk of the 

House and the Secretary of the Senate; and 

Change the reporting deadline for monthly 

filers from the 20th to the 15th of the month. 

Of the remaining 23 legislative recommen- 
dations, which the Commission had also submitted 
in 1988, several sought changes in the Presidential 
public funding program. The Commission again 
asked Congress to eliminate the state-by-state 
continued 
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Presidential primary expenditure limits, combine 
the fundraising limit with the overall expenditure 
limit, and raise the qualifying threshold for pri- 
mary matching funds. Other recommendations 
pertained to contributions and expenditures, com- 
plianee, disclaimers, public disclosure, registra- 
tion, reporting and such miscellaneous issues as 
honoraria 

This year, for the first time, the Commis- 
sion established a Legislative Recommendations 
Committee—composed of Chairman Danny L, 
MeDonald and Commissioner Joan D, Aikens--to 
explain and build support for the proposals in 
Congress, 

The full text of the recommendations will 
be published later this year in the Commission's 
1988 Annual Report. In the meantime, copies of 
the recommendations are available from the 
FEC's Publie Records Office. 





COMMISSION ALERTS CONGRESS TO 
DECLINE IN AVAILABLE PUBLIC FUNDS 


On April 3, 1989, the Commission sent a 
special communication to the members of the 
House and Senate oversight committees alerting 
them to the erisis of declining funds in the 
Presidential public funding system. The Commis- 
sion alerted the members that the Presidential 
Election Campaign Fund is running out of money 
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and that, unless Congress modifies the current 
income tax checkoff system, the Fund will be 
insufficient to cover expected demands for the 
1996 elections. 

Financed with dollars voluntarily checked off 
by individual taxpayers on their annual 1040 tax 
returns, the Fund is the sole source of public 
money for the three phases of Presidential elec- 
tions: primaries, conventions and general elec~ 
tions. As Commission Chairman Danny L, 
McDonald observed in the letter to the committee 
members, the shortfall in the Fund "stems from 
two conflicting trends. Tax dollars flowing into 
the Fund have declined, while payouts have sharp- 
ly increased." The chart below illustrates these 
trends, depicting changes in disbursements from 
the Fund and in the number of $1 checkoffs going 
into it each year. 

The Chairman pointed out that the current 
law provides procedures for financing Presidential 
elections when public funds are insufficient. Gen- 
eral elections and national conventions would be 
given priority in the distribution of available 
money from the Fund. If funds left over were 
insufficient to make full matching payments to all 
eligible primary candidates, then prorated pri- 
mary matching payments would be made, Fur- 
thermore, if there were insufficient funds for full 
general election and convention financing, these 
payments would also be prorated. See 26 U.S.C. 
§§9006(c) and 9037(a). "Under these cireum- 
stances," Chairman MeDonald pointed out, "pri- 
vate contributions would be reintroduced into the 
general election process to make up for any 
shortfall in the Fund." 
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FEC RELEASES FINAL AUDIT REPORT 
FOR DU PONT CAMPAIGN 

On March 16, 1989, the FEC released the 
final audit report for Pete du Pont's 1988 primary 
committee, Pete du Pont for President. This was 
the first 1988 Presidential audit to be completed 
and publicly released. 

The Commission is required by law to audit 
the campaign finances of all committees receiv- 
ing public funds to ensure that the money has 
been used only to cover "qualified campaign ex- 
penses," as defined in 26 U.S.C, §9032(9). See 26 
U.S.C. §§9008(¢) and 9038. 

The audit report reviews and analyzes the 
committee's compliance with the Federal Election 
Campaign Act and with the Presidential public 
funding statutes of the Internal Revenue Code. 

Among its findings, the Commission deter- 
mined that the du Pont committee had insuffi- 
ciently allocated certain expenditures to its Iowa 
expenditure limit. The audit report indicated that 
the du Pont committee should have allocated to 
the Iowa limit a larger portion of the expenditures 
incurred for a computer-based telemarketing and 
mail program. According to calculations by the 
FEC's Audit Division, the telemarketing program's 
total costs amounted to $745,439.24; the com- 
mittee allocated $117,606.04 of the total to its 
expenditures for Iowa. Review of the records 
revealed, however, that Iowa was the principal 
foeus of the telemarketing program. Consequent- 
ly, the Commission concluded that a greater pro- 
portion of the telemarketing costs should have 
been allocated to the Iowa expenditure limit. 
Once the Commission reallocated the telemar- 
keting costs, the ageney found that the com~ 
mittee had exceeded the lowa expenditure limita- 
tion by $77,447.42. 

The Federal Election Campaign Act prohib- 
its Presidential primary candidates from exceed- 
ing the state-by-state expenditure limits (2 U.S.C. 
§44la(b)), while the Presidential Primary Match- 
ing Payment Account Aet considers excessive 
expenditures in primary election campaigns to be 
"nonqualified campaign expenses." Committees 
using matching payments for nonqualified cam- 
paign expenses must repay a portion of such 
expenditures to the U.S. Treasury. 26 U.S.C. 
§9038(bX2). The repayment must represent that 


portion of the nonqualified expenditures that was 
defrayed with public funds. The FEC calculates 
the amount of the repayment with a formula 
deseribed in 1] CFR 9007.2. Based on this 
formula, the Commission made an initial deter- 
mination on March 9, 1989, that the committee 
had to repay $23,254.83 to the Treasury. 

A eopy of the complete final audit report 
for Pete du Pont for President is available from 
the FEC's Publie Records Office, 





RULES GOVERNING TRADE ASSOCIATION 
SOLICITATIONS CLARIFIED 

On March 10, 1989, the Commission sent to 
Congress an amended regulation elarifying the 
rules governing trade association solicitations of 
parent and subsidiary corporations, 11 CFR 
114.8(f). The revised regulation was published in 
the Federal Register on March 15, 1989. See 54 
Fed. Reg. 10622. 

Section 114.8 sets forth the rules under which 
a trade association and its separate segregated 
fund may solicit the restricted class of its mem- 
ber corporations. The new subsection 114,8(f) 
clarifies that, if a subsidiary corporation is a 
member of a trade association but its parent 
corporation is not, the trade association may not 
solicit the restricted class of the parent corpora- 
tion. By the same token, if the parent is a 
member of the trade association and the subsidi- 
ary is not, then the association may only solicit 
the restricted class of the parent. 

The subsection also specifies the categories 
of persons constituting the restricted class, The 
restricted class of‘a solicitable corporation in- 
cludes the stockholders and their families and the 
executive and administrative personnel and their 
families. It should be noted that this new regula- 
tion does not represent any change in the 
Commission's longstanding poliey regarding trade 
association solicitations. 

After this amendment to the regulations has 
been before Congresss for 30 legislative days, the 
Commission will publish a notice in the Federal 
Register to announce its effective date, 


The Record is published by the Federal Election Commission, 999 E Street, N.W., Washington, 
D.C. 20463. Commissioners are: Danny L. McDonald, Chairman; Lee Ann Elliott, Viee Chairman; 
Joan Aikens; Thomas J. Josefiak; John Warren McGarry; Scott E. Thomas; Walter J. Stewart, 


Secretary of the Senate, Ex Officio; Donnald K. Anderson, Clerk of the House of Representatives, 
Ex Officio. For more information, call 202/376-3120 or toll-free 800/424-9530. (TDD For Hearing 
Impaired 202/376-3136) 
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MAJOR PARTY ACTIVITY IN 1988 

On March 27, 1989, the FEC released a 
statistical study of the financial activity of the 
Republican and Democratic parties for the 1987- 
88 election cycle. 

The study shows that, while the Republicans 
still lead the Democrats in total receipts and ex- 
penditures, Democratic committee activity in 
1988 increased nearly 100 percent over 1986 in 
three key areas: fundraising, coordinated party 
expenditures and total disbursements. However, 
in comparison with the last Presidential election 
eyele (1984), Democratic gains in these areas 
were more modest. The Democrats experienced a 
30 percent inerease in total receipts and a 25 
percent increase in total disbursements since 
1984; coordinated party expenditures in 1988, 
however, were almost 100 percent greater than in 
1984, Republican gains were made primarily in 
the area of coordinated party expenditures—up 
58.7 percent from 1986 and up 12.9 percent from 
1984. Total receipts for the Republicans were up 
3.2 percent from 1986, but they were down 11.6 
pereent from 1984. The Republicans’ total dis- 
bursements declined 0.7 percent in 1988 from 
1986, while they were down 14.6 percent from 
1984, 

The table at the right summarizes major 
party receipts, expenditures, contributions to can- 
didates and coordinated party expenditures in the 
past three election eyeles, (Coordinated party 
expenditures are made by parties on behalf of 
federal candidates and are subject to special 
limitations. 2 U.S.C. §44la(d).) The figures, 





FEDERAL REGISTER NOTICES 
Copies of notices are available in the Public 
Records Office. 


Notice Title 

1989-4 11 CFR 114.8(f); Trade Association 
Solicitations: Final Rule, Transmit- 
tal of Regulation to Congress (54 
Fed. Reg. 10622, March 15, 1989) 

1989-5 Filing Dates for Wyoming Special 


Election (54 Fed. Reg. 12954, March 
29, 1989) 


expressed in millions of dollars, combine state ano 
local committees with national party committees: 


83-84 85-86 


87-88 
Democrats 
Raised* $98 .5 $64.8 $127.9 
Spent™ 97.4 65.9 121.9 
Contributed 2.6 1.7 i.7 
Coordinated Exp. 9.0 9.0 17.9 
Republicans 
Raised $297.9 $255.2 $263.3 
Spent* 300.8 258.9 257.0 
Contributed 4.9 3.4 3.4 


Coordinated Exp. 20.1 14.3 22.7 
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Chart I on the following page depicts 1988 
support of candidates {i.e., contributions to candi- 
dates and coordinated party expenditures) made 
by the various committees within the major par- 
ties—the Republican and Democratic national, 
Senatorial and Congressional campaign commit- 
tees. The graph also shows aggregate candidate 
support by state and local party committees. As 
Chart I demonstrates, the Republicans outspent 
the Democrats in supporting House and Senate 
candidates at the national level, but the 
Democrats reported spending more than twice as 
much as the Republicans reported at the state and 
local jevels. This difference may be explained, in 
part, by "agency agreements" between Republican 
State parties and the national Republican 
committees. Under such agreements, state 
committees designate the national committees to 
make coordinated party expenditures instead of 
the state committees. 

Chart Il compares contributions and coordi- 
nated expenditures made by the two parties for 
Congressional candidates over the past 10 years. 
As ean be seen in this chart, the Republicans in 
the past election maintained their support of 
candidates at approximately the same level as in 
1986—i.e., increasing their overall support of can- 
didates for both houses of Congress by only 0.85 
percent. At the same time, the Democrats in 
1988 increased their support of House and Senate 
candidates by more than 48 percent over 1986. 

In addition to describing nationwide party ac- 
tivity, the FEC's 1988 study provides state-by- 
state and per-candidate figures on party expendi- 
tures in the 1988 elections. 

A eopy of the FEC statistical press release 
detailing this information is available from the 
agency's Public Records Office. Call 800/424- 
9530. The Final Report on 1988 party activity 
will be released later this year. 
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CHART II 
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‘Support includes both contributions to and coordinated party expenditures (§441a(d)) on behalf of 
federal candidates. 
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MUR 2545: Excessive Contributions Made 

and Accepted by PAC 

This MUR, resolved through pre-probable cause 
eonciilation, involved the acceptance by a corpo- 
rate PAC of excessive contributions made by 
seven individuals (all employees of the sponsoring 
corporation}. The PAC concurrently made exces- 
sive contributions to both a Senate and a House 
campaign committee. 


Background 

The MUR was internally generated by a re- 
ferral from the FEC's Reports Analysis Division 
(RAD). A regular review of the PAC's 1986 re- 
ports turned up the contributions to and from the 
PAC that appeared to exceed the election law's 
limitations, RAD referred the matter to the 
General Counsel's Office. 


General Counsel's Report 

The Commission found reason to believe that 
the PAC, a Senate campaign committee, a House 
campaign committee and their respective treasur- 
ers had violated 2 U.S.C. §441la(f}), which prohibits 
knowingly accepting an exeessive contribution, 
The Commission aiso found reason to believe that 
the PAC and its treasurer had violated 2 U.S.C. 
§441a(a)( D(A), which places a limit of $1,000, per 
candidate, per election, on contributions to can- 
didates made by individuals and committees other 
than multicandidate committees. Finally, the 
Commission found reason to believe that the 
seven individuals had violated 2 U.S.C. §441a(a) 
(1)(C) by making contributions exceeding $5,000 
per year to a PAC. 

On its 1986 pre-general election report, the 
PAC disclosed contributions received from seven 
individuals which, when combined with previous 
contributions from those persons, ranged from 
$10,000 to $12,800 per contributor per calendar 
year. The PAC contended that the money had 
been raised for use in nonfederal elections; the 
PAC had mistakenly believed that federal prohibi- 
tions and limitations on contributions did not 
apply to funds raised for nonfederal activity.! The 
seven contributors also claimed that they had 
been told by the PAC that the limitation applied 
only to contributions intended for use in federal 
elections and that their contributions were for use 


LA committee with only one account for both 
federal and nonfederal activity may accept only 
contributions that are permissible under the Act 
and regulations, regardless of whether the contri- 
butions are to be used for federal, state or local 
elections, See 11 CFR 102.5(aX(1)(ii). 


in state and local elections only. RAD advised 
the PAC to refund the excessive portions of the 
contributions. The PAC later refunded $45,601 of 
the $48,000 in excessive contributions made by 
the seven individuals. 

The PAC's 1986 July quarterly report dis- 
closed a $5,000 contribution to a Senate campaign 
and a $2,000 contribution to a House campaign. 
Only a multicandidate committee can make con- 
tributions to federal candidates in excess of 
$1,000 per candidate, per election, but the PAC 
had not met the law's qualifications for multi- 
eandidate committees.2? The PAC asserted that 
its contribution to the Senate campaign was 
meant for the candidate's state campaign com- 
mittee and that the Senate committee had not 
alerted the PAC that it was a federal campaign 
committee. The PAC later asked the campaigns 
to refund the excessive portions of its contribu- 
tions; both campaigns complied. 

The Commission determined that, by making 
excessive contributions of $4,000 and $1,000 to 
the Senate and House campaign committees, the 
PAC had violated section 44la(aX1)(A). In addi- 
tion, the two candidate committees and their 
treasurers had violated section 44la(f) by accept~- 
ing the excessive contributions. 


Conciliation Agreements 

The eorporate PAC, the seven individuals and 
the two campaign committees expressed a desire 
to enter into conciliation agreements with the 
Commission prior to the Commission's finding 
probable cause to believe violations had occurred. 
The House campaign was the first to settle the 
matter by agreeing to pay a civil penalty of $250. 
Later, while maintaining that its violations were 
the result of reasonable errors, the PAC agreed to 
pay a civil penalty of $7,500 for its violations. At 
the same time, the seven individuals agreed to 
pay civil penalties ranging from $500 to $780 
each, with a total of $4,800 paid by the seven.- 
Lastly, the Senate campaign committee asserted 
in its agreement that it "did not knowingly and 
willfully violate the law," but it agreed to pay a 
civil penalty of $750, thereby settling the matter. 


“The PAC subsequently reported the remain- 
ing $2,398.64 in excessive contributions as a debt. 


3To qualify as a multicandidate committee, a 
political committee must be registered with the 
FEC for six months, have more than 50 contribu- 
tors, and have made contributions to five or more 
federal candidates. See 2 U.S.C. section 441a 
(a)(4) and 11 CFR 100.5(e)(3). 
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FEC v. FURGATCH (88-6047) 

On March 8, 1989, the U.S. Court of Appeals 
for the Ninth Circuit issued an opinion affirming 
in part the district court's decision in FEC y. 
Harvey Furgatch (Civil Action No. 86-6047). The 
appeals court upheld the lower court's imposition 
of a $25,000 civil penalty assessed for violations 
of the election law related to independent ex- 
penditures Mr, Furgatch had made during the 1980 
Presidential campaign. The appeals court also 
vacated a permanent injunction against Mr. Fur~ 
gatch imposed by the district court. The injune- 
tion was remanded to the lower court with in- 
structions to limit its duration and to specify the 
conduct it prohibited. 

On March 22, 1989, the FEC filed a petition 
for a rehearing by the appeals court and a sug- 
gestion for rehearing en bane. A decision in this 
matter is pending. 


Baekground 

In January 1987 the appeals court issued a 
separate decision related to Mr. Furgateh's in- 
dependent expenditures, In FEC vy. Furgatch , the 
eourt determined that Mr. Furgatch had violated 
the election law by failing to report his expendi- 
tures (amounting to $25,008) for two newspaper 
ads and by failing in one of them to state that the 
ad was not authorized by any candidate or candi- 
date's committee. 2 U.S.C. §§434(e)(1-2} and 
441(d)(a), respectively. The decision reversed and 
remanded a district court finding that Mr. Fur- 
gatch had not violated the election law. | 

On remand, in concordance with the appeals 
court's interpretation of the "express advocacy" 
standards, the district court found that Mr. Fur- 
gatch had violated the election law and assessed a 
civil penalty of $25,000. The court also perman- 
ently enjoined the defendant from future similar 
violations of the law. 

Mr. Furgatch subsequently petitioned the ap- 
peals court to find that the district court had 
abused its diseretion in assessing a $25,000 pen- 
alty. He also asked the appeals court to find that 
the lower court's permanent injunetion was not 
authorized by the election law, was impermissibly 
vague and was not imposed in compliance with 
Rule 65{d} of the Federal Rules of Civil Pro- 
cedure. 


IFEC vy. sta 807 F.2d 857 (9th Cir), 
For a summary of this decision, see the March 
1987 Record. 


Appeals Court Decision 

In finding that the district court had not 
abused its discretion in imposing the civil penalty, 
the appeals court observed that the Federal 
Election Campaign Act (the Act) permits a court 
to assess a civil penalty "which does not exceed 
the greater of $5,000 or an amount equal to any 
contribution or expenditure involved" in the viola- 
tion. 2 U.S.C. §437¢(aX6)(B). Sinee the total 
expenditures Mr. Furgatech had made for the ads 
amounted to $25,008, the district court had as- 
sessed a $25,000 penalty. 

With regard to the permanent injunction, Mr, 
Furgatch had claimed that the Act permitted a 
eourt to issue an injunction only when a person "is 
about to commit" a violation of the law. The FEC 
claimed that the relevant statute, 2 U.S.C, 
§437¢(a)(6B), gave a court the authority to issue 
an injunction on the basis of either a past or a 
threatened future violation, Admitting that the 
language of the statute did not clearly indicate 
whether Congress intended to limit injunctive 
relief to eases of imminent violations of the Act, 
the eourt cited legislative history to conclude 
that the FEC was correct in its interpretation of 
section 437¢. 

Nevertheless, the court said, the district 
court could not issue an injunction pursuant to 
section 437¢(a)(6)(B) unless there was a likelihood 
of future violations. The court found that al- 
though the reeord supported a finding that Mr. 
Furgateh was likely to violate the election law 
again, it did not justify a permanent injunetion— 
that is, an injunetion lasting the duration of his 
life. 

In remanding the injunction to the lower 
court, the appeals court instructed it to limit the 
injunetion to a "reasonable duration." The appeals 
court also required the district court to state, in 
compliance with Rule 65(d), the reasons for the 
injunction and the specific actions restrained by 
it. 


FEC's Petition for Rehearing 

In petitioning for rehearing on the remand 
limiting the duration of the permanent injunction, 
the FEC claims that the district court's perma- 
nent injunction against the defendant was consist- 
ent with the appeals court's own observation that 
Mr. Furgatch was likely to commit further viola- 
tions of the law. The district court's action was 
also consistent, the FEC claims, with the explicit | 
authority given to the courts in 2 U.S.C. §437¢ 
(a)(6)(B}) to issue a "permanent" injunetion “upon a 
proper showing that the person involyed has com- 
mitted" a violation of the election law. 

The appeals court's decision on the rehearing 
is pending. 
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FEC v. COMMITTEE TO ELECT BENNIE BATTS 

On February 14, 1989, the U.S. District Court 
for the Southern District of New York granted the 
FEC's motion for summary judgment in FEC v. 
Committee to Elect Bennie O. Batts (Civil Action 
No. 8$7-5789(GLG)). The committee was Mr. 
Batts' principal campaign committee for his un- 
successful 1984 primary campaign in New York's 
20th Congressional District. 

The court found that the committee and its 
acting treasurer, Evelyn Batts (the candidate's 
wife), violated the election law by: 

o Failing to amend its Statement of Organization 
to reflect Mrs. Batts’ actual role as treasurer 
and as custodian of the committee's books and 
accounts and to disclose a campaign depository 
(2 U.S.C §433(e)); 

o Commingling committee funds with the per- 
sonal funds of Mrs. Batts in Mrs. Batts' personal 
bank account (2 U.S.C. §432(b)(3)); 

oO Failing to use the official campaign depository 
for receiving contributions and making expendi- 
tures (2 U.S.C. §432(h)(1)); and 

o Knowingly accepting more than $10,000 in ex- 
cessive contributions from Mrs. Batts' personal 
account (2 U.S.C. §441a(f)). 

The court also found that Mrs. Batts personally 

violated the election law by making excessive 

contributions from her personal account. 

Observing that the committee's violations 
had resulted from “at most...sloppy bookkeeping 
and unprofessional behavior," and that there was 
no implication that the defendants had been "mo- 
tivated by personal gain,” the court assessed civil 
penalties of $100 against the committee and its 
acting treasurer, Mrs. Batts. The court also 
assessed a $1 civil penalty against Mrs. Batts 
personally. In addition, the court permanently 
enjoined the defendants from similar future viola- 
tions of the election law. 





FEC vy. BOB RICHARDS FOR 

PRESIDENT COMMITTEE (88-2832) 

On March 22, 1989, the U.S. District Court 
for the District of Columbia issued a final consent 
order and judgment in FEC vy. Bob Richards for 
President Committee, Washington, D.C. (Civil 
Action No. 88-2832), The Richards (Washington) 
committee is a nonauthorized committee affilie- 
ted with the Waco, Texas, Bob Richards for 
President Committee, Mr. Richards' principal 
campaign commitee for his 1984 Presidential 
campaign. 

By the terms of the consent order, the court 
declared that the Richards (Washington) commit- 
tee violated the election law and FEC regulations 
by: 

o Failing to file an amended Statement of Organ- 
ization (FEC Form 1) reflecting its affiliation 
with the Richards (Texas) committee (2 U.S.C. 
§433(c¢)); 


o Using Mr. Richards' name in its committee 
name (a nonauthorized committee may not use 
a candidate's name in its committee name) (2 
U.S.C, §432(e)(4)); 

o Knowingly accepting an excessive contribution 
in the form of a $60,000 loan from the Populist 
Party (2 U.S.C. §441a(f)); 

o Transferring $5,000 to the Richards (Texas) 
committee from funds derived from excessive 
{i.e., prohibited) contributions (11 CFR 102.6(a) 
(1){iv)); and 

oO Failing to include an authorization notice in a 
solicitation letter that expressly advocated Mr. 
Riehards' election (2 U.S.C, §441d(a)). 

The consent order required the defendants to: 

o File the amended Statement of Organization, 
reflecting the Richards (Washington) commit~ 
tee's affiliation with the Richards (Texas) com- 
mittee, with the Commission within 20 days; 
and 

o Pay a civil penalty of $15,000 within 20 days. 

The court also permanently enjoined the de- 
fendants from future similiar violations of the 
election law. 


FEC v. POPULIST PARTY 

On March 22, 1989, the U.S, District Court 
for the District of Columbia issued a final consent 
order and judgment in FEC v, Populist Party, et 
al. (Civil Action No, 88-0127). By the terms of 
the consent order, the court declared that the 

Populist Party, a political committee, and Willis 

Carto, acting as treasurer, violated the election 

law and regulations by: 

o Failing to file 1985 mid-year and year-end 
reports on time (2 U.S.C. §434(a)(4)(A)(iv)); 

o Failing to file, in a timely manner, amended 
Statements of Organization reflecting. Mr. 
Carto's role as treasurer of the committee and 
a change in the committee's campaign deposi- 
tory (2 U.S.C §433(¢)); 

© Failing to file, in a timely manner, quarterly 
reports for April, July and October 1986 (2 
U.S.C, §434(a)(A)(i)); 

oO Failing to file, in a timely manner, a 1986 post- 
general election report (2 U.S.C. §$434(a)(4)(A) 
(iii); 

o Failing to disclose in any report the purpose of 
approximately $8,000 in operating expenditures 
made to one payee (2 U.S.C. §434(a)(4){iii)); 

o Failing to disclose, in a timely manner, the 
receipt of a $500 contribution from an indi- 
vidual (2 U.S.C. §434(b)(3)(A)); 

o Failing to disclose and continuously report cer- 
tain outstanding debts and obligations, amount- 
ing to. approximately $299,817 (2 U.S.C, §434 
(b)(8), 11 CFR 104.11); and 

o Knowingly accepting corporate contributions (2 
U.S.C. §441b(a)). 

The court also found that the corporations 
had violated the law in making contributions to 
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the committee. The Spotlight, a weekly news- 
paper, and its owner, Cordite Fidelity, Inec., had 
made $10,479 in prohibited corporate contribu- 
tions; Liberty Lobby, Inc., had contributed $7,500. 
The court also found that Mr. Carto, in his 
capacity as a director or officer of both corpora- 
tions {in addition to being treasurer of the 
Populist Party), had violated 2 U.S.C, §441(b) by 
eonsenting to the corporate disbursements, 

The consent order required the defendants 
Populist Party, Liberty Lobby, Inc., Cordite Fidel- 
ity, Ine., The Spotlight and Mr. Carto, both per- 
sonally and as treasurer of the Populist Party, to 
pay a civil penalty of $20,000 within 20 days; the 
defendants were jointly and severally liable for 
the payment. The court also permanently en- 
joined the defendants from similar future viola- 
tions of the election law. 


NEW LITIGATION 


FEC y. Mark Weinberg 

The FEC asks the district court to declare 
that Mark Weinberg, an individual working in the 
commodities market, violated the terms of a 
conciliation agreement entered into with the 
Commission in September 1988. 

According to the terms of the conciliation 
agreement, Mr. Weinberg agreed to pay a $17,000 
civil penalty for knowing and willful violations of 
sections 44la(a)(1XA) and 44lafa)(3) of the 
election law. As of the filing date of this action, 
the Commission had not received any payments 
from the defendant. The election law permits the 
FEC to institute a civil action against persons 
believed to have violated any provision of a 
conciliation agreement. 2 U.S.C. §437¢(aX5)(D). 

The FEC also asks the court to: 

o Order the defendant to comply with the terms 
of the conciliation agreement within 10 days; 

o Assess additional monetary penalties against 
Mr. Weinberg for failing to comply with the 
agreement; 

o Permanently enjoin the defendant from future 
violations of the agreement; and 

o Award the FEC interest on the civil penalty 
provided for in the conciliation agreement, as 
well as costs in this action. 

U.S. District Court for the District of 
Columbia, Civil Action No. 89-0416, February 15, 
1989, 





BASIC RECORDKEEPING FOR ALL 
POLITICAL COMMITTEES 
All political committees must keep records 
of their receipts and disbursements. Under see- 
tion 432(¢) of the Federal Election Campaign Act, 
recordkeeping is the responsibility of the com- 
mittee treasurer. 
The FEC's recordkeeping regulations cover 

three areas: 
o The information that your committee must re~ 

cord; 
o The back-up documentation that your commit- 

tee must keep; and 
o The recordkeeping duties of persons other than 

the treasurer. 
This article answers some common questions 
about the recordkeeping rules. The answers are 
based on provisions in the Federal Election Cam- 
paign Act (specifically, 2 U.S.C. §432), the FEC's 
regulations (11 CFR) and Commission advisory 
opinions (AQs). This article does not discuss 
particular requirements that apply only to certain 
committees, so committees should be sure also to 
consult their Campaign Guide. Anyone with a 
question about recordkeeping may call the FEC's 
Information Services Division at 800/424-9530 or 
202/376-3120, 


Record Maintenance 


Our Statement of Organization (FEC Form 1) 
asks us to identify a "Custodian of Records." 
What does this mean? Although it is the treasurer 
of a political committee who is legally responsible 
for keeping accurate records and for filing dis- 
closure reports, many committees assign book- 
keeping duties to another individual. The name, 
address and committee position of the person who 
actually maintains the financial records of a pol- 
itical committee must be identified as the “Cus- 
todian of Records" on Form 1. The treasurer or 
assistant treasurer may serve as custodian. 11 
CFR 102.2(a)(1)(iii). 


How long must our committee retain rec- 
ords? Committee treasurers must keep back-up 
records for each report for three years after the 
report is filed. A photocopy of each report must 
also be kept. 2 U.S.C. §432(d); 11 CFR 102.9(c) 
and 104.14(b)(2) and (3). 


Receipts 


What are the requirements for keeping rec- 
ords of contributions received from individuals? 
Records must be kept for ail contributions re- 
ceived. For each contribution exceeding $50, 

continued 
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committee reeords must note the amount, the 
date received and the donor's name and address. 
For contributions of $50 or less, the Commission 
has recommended that a committee record the 
same information that the regulations require for 
larger contributions, AOs 1981-48 and 1980-99, If 
aggregate contributions from one individual total 
over $200 in a calendar year, committee records 
must identify each contribution by listing the 
amount, the date received, and the donor's name, 
address, occupation and employer. 2. U.S.C. 
eae and 432(¢); 11 CFR 102.9(a)(1) and 
2). 


How do we record the contributions received 
as part of a mass collection?! For small cash 
contributions {not more than $50 each) collected 
at a fundraiser, a committee may record the 
name of the event, date and total amount col- 
lected. AOs 1981-48 and 1930-99. 


Do the same recordkeeping rules apply to 
contributions from PACs and parties? No. All 
contributions from PACs and party committees-- 
regardless of amount--must be recorded in detail. 
For each PAC and party receipt, the recipient 
committee must record the name, and address of 
the committee making the contribution, the date 
received and the amount, 2 U.S.C. §432(e){4); 11 
CFR 102.9(a){3). 


Sometimes, someone other than the treasurer 
receives a contribution for the committee and 
forwards it to the treasurer. Does the person 
collecting the contribution have any record- 
keeping duties?2 Yes. Any person receiving a 
eontribution on behalf of a committee must for- 
ward the contribution to the treasurer with the 
required information identifying the contributor, 
amount and date received. Contributions to an 
authorized committee must be forwarded to the 
treasurer within 10 days. Contributions to PACs 
and party committees that are greater than $50 
must also be forwarded within 10 days. Contri- 
butions to PACs and party committees that are 
$50 or less must be forwarded within 30 days. 2 
U.S.C. §432(b); 11 CFR 102.8. 


What is meant by the “date received?" The 
date received is the date that the person who first 
received the contribution took possession of it. 11 
CFR 102.8(a). 





IThe entire amount paid to attend a fundrais- 
er or other political event is a contribution. 11 
CFR 100.7(a}(2), 

2Other rules may also apply if, for example, 
the contribution was earmarked or was received 
by a collecting agent. Consult your Guide for fur- 
ther information regarding a particular activity, 


10 


What if a committee cannot obtain the ne- 
ecessary information from a contributor? The 
treasurer must be able to prove that he or she 
made "best efforts" to obtain the information. 
The treasurer should keep a written record (either 
a letter or a written memorandum of a telephone 
conversation) showing a clear request for the 
necessary information. The treasurer must also 
inform the contributor that the reporting of such 
information is required by law. 2 U.S.C. §432(i); 
11 CFR 104.7. 


Disbursements 


Must our committee also keep records identi- 
fying disbursements? Yes. The treasurer must 
record all disbursements, regardless of amount, by 
noting the date made, the amount paid, the pur- 
pose, and the name and address of the payee. If 
the disbursement is made on behalf of a clearly 
identified candidate, the records must also iden- 
tify the candidate and the office he or she is 
seeking. 11 CFR 102.9{b)(1). 


How detailed does the notation of the pur- 
pose have to be? It should identify exactly why 
the disbursement was made. For example, "ex- 
penses" would not suffice, while "postage" would. 
1L CPR 102.9(b)(1)iv) and 104.3(b)(3)(i). 


Do we need to keep back-up documentation? 
Yes, usually. The treasurer must keep a receipt, 
invoice or canceled check for each disbursement 
exceeding $200. 11 CFR 102.9(b)(2). 


Must our committee make all disbursements 
by check? Generally, yes. Ail disbursements, ex- 
eept those made from petty cash, must be made 
by check or a similar draft drawn on the commit- 
tee's own bank account. 11 CFR 102.10 and 103.3 
(a). 


When can we use our petty cash fund to make 
disbursements? When payments to one person do 
not exceed $100 per transaction. 2 U.S.C. §432 
(h)(2); 11 CFR 102.11. 


Are there special recordkeeping requirements 
for petty cash payments? The treasurer must 
record the names and addresses of persons to 
whom disbursements from the fund are made, 
along with the date, the amount and the purpose. 
If a disbursement is made for a candidate, the 
treasurer should also note the name of the candi- 
date, as well as the office sought. 11 CFR 
102.11. 


Our committee uses a eredit union. May we 
use carbon copies of share drafts or checks as 
back-up documentation? Yes, as long as the 
treasurer retains the monthly account statement 
showing payment by the credit union of the share 
draft or check, 11 CFR 102.9(b)(2)(iii). 
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How should we document advances to staff 
for travel and subsistence? For advances of $500 
or less, the committee should keep expense ac- 
count documentation of the expense account (such 
as an expense voucher) and the canceled check to 
the employee. If the staff member was advanced 
more than $500, the name and address of the 
employee should be noted, along with the amount 
advanced, the date and the purpose, Il CFR 
102.9(b){1) and (2)(i). 


If our committee uses a credit card for 
making disbursements, what documentation should 
we keep? The committee should keep either its 
monthly billing statement or a receipt for each 
transaction, along with the canceled check used 
to pay the bill. 11 CFR 102.9(b){2Xii). 


What if our treasurer can't locate the re- 
quired documentation for a disbursement? As in 
the case of missing contributor information, the 
treasurer should be able to show "best efforts" by 
providing, for each payment, at least one written 
effort to obtain a copy of a receipt, invoice or 
canceled check, 11 CFR 102.9(d). 





SELECTED COURT CASE 
ABSTRACTS, 1976-1988 

The FEC has released Selected Court Case 
Abstracts, 1976-1988, a compilation of summaries 
of court cases involving the agency since its 
establishment in 1975. 

Included in the compilation are abstracts of 
significant Supreme Court and appeals court cases 
concerning the Federal Election Campaign Act, 
FEC regulations and enforcement actions: Buek- 
ley _v. Valeo, FEC v. National Right to Work 
Committee, FEC v. NCPAC, FEC v. Massachu- 
setts Citizens for Life, Ine., ete., as well as 
recent district court decisions. 

Selected Court Case Abstracts also contains 
summaries of election law eases that did not 
directly involve the FEC, such as First National 
Bank of Boston yv. Bellotti and Galliano v. U.S. 
Postal Service. 

Legal cites are provided for most cases. 
Virtually all of the summaries first appeared in 
the Record. The volume is current through Octo- 
ber 1988, 

Comprehensive indexes—by name and by sub- 
ject—make the volume helpful to professionals 
and students in the fields of campaign finance and 
government ethies. Copies may be obtained for 
$10.00 each from the FEC's Public Records Of- 
fice, Call 800/424-9530 or 202/376-3140. 


A CAMPAIGN GUIDE FOR EVERY COMMITTEE 

To help political committees understand the 
requirements of the federal election law, the 
Commission has published a series of Campaign 
Guides—each one designed for a distinct type of 
committee. 

Written in plain English, these Guides explain 
the basic provisions of the election law and FEC 
regulations, such as contribution limitations and 
prohibitions, fundraising, registration and report- 
ing requirements. Citations to regulations are 
included. Every Guide also provides examples of 
correctly completed reporting forms to illustrate 
how committees should fill out their reports. In 
addition, each Guide contains appendices dealing 
with such narrower topics as independent expendi- 
tures, earmarked contributions, partnerships and 
solicitations, 

Anyone involved in running a political com- 
mittee or filing reports will find the Guide an 
important resource for understanding and com- 
plying with the law. Committee treasurers, 
bookkeepers, volunteers and other staff members 
should use the particular Guide designed for their 
type of committee. The four Guides—all avail- 
able free of charge--are: 


o Campaign Guide for Congressional 
Candidates and Committees 

o Campaign Guide for Political Party 
Committees 

o Campaign Guide for Corporations and 
Labor Organizations 

o Campaign Guide For Nonconnected 
Committes 








Copies of the Guides can be ordered from the 
FEC's Information Services Division {at 800/424- 
9530 or 202/376-3126), or fill out the form below. 
The completed form should be mailed to the 
Information Services Division, Federal Election 
Commission, 999 E Street, N.W., Washington, DC 
20463. 
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CAMPAIGN GUIDE ORDER FORM 
Name 





Address 
City, state, Zip 





Campaign Guide 


Congressional Candidates 
and Committees 


Corporations and Labor | 
Organizations 


Political Party Committees 
Noneonnected Committees 


| 
| 
| 
| 
No, of | 
| 
| 
| 
| 
| 


| 
| 
| 
| 
| 
| Copies 
| 
| 
| 
| 
| 
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This cumulative index lists ad~ 
visory opinions, court cases and 800 
Line articles published in the Record 


during 1989. The first number in 
each citation refers to the "number" 
(month) of the Record issue; the sec- 
ond number, following the colon, 
indicates the page number in that 
issue. 
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out, 1:6 
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-Dietl for Congress, 1:10 

-Furgatch (88-6047), 5:7 

-Haley Congressional Commit- 
tee, 1:9 

-Holmes Committee, 3:3 

-Life Amendment PAC, 1:11 
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MURs 1528/1739: Party activities: 
prohibited funds, transfers, alloca- 
tions and loans, 4:7 

MUR 2175: Excessive and prohibited 
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Presidential campaign, 3:6 

MUR 2356: PAC'’s failure to file 
reports on time, 4:7 
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